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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in @ warehouse
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(D) In case oOr repate Of auly OT excise on goous expoiied W dlly cuounuy ol
territory outside India of on excisable material used in the manufacture of the
goods which are exported to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. :
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as
specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OIO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan

evidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:-

(1)  ¥edr scurge Yo AT, 1944 T amT 35-ef1/35-8 & Iierle:-
Under Section 35B/35E of CEA, 1944 an appeal lies to:-
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The special bench of Customs, Excise & Service Tax Appellate

Tribunal of West Block No:.2,-R:K. Puram, New Delhi in all

matters relating to classification valuation and
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(b) : To the_West regional bench of Customs, Excise & Service Tax Appellate
Tribunal (CESTAT) at O-20, New Mental Hospital Compound, Meghani Nagar,
Ali;medabad: 380016, in case of appeals other than as mentioned in para-2(1)
above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise (Appeal) Rules, 2001 and shall be

accompanied against (one which at least should be accompanied by a fee of Rs.

1,000/~ Rs.5000/-, Rs.10,000/- where amount of dL.1ty/penaity/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and above 50 Lac respectively in the form crossed
bank draft in favour of Asst. Registrar of branch of any nominate public sector
bank of the place where the bench of any nominate public sector banlk of the
place where the bench of the Tribunal is situated. Application made for grant of

stay shall be accompanied by a fee of Rs. 500/-
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In case of the order covers a number of order- in Original, fee for each O.1.0.
should be paid in the aforesaid manner not withstanding the fact that the one

appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.

100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the

adjournment authority shall beer a court fee stamp of Rs. 6.50 paise as
prescribed under scheduled-1 item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matt‘er

contended in Customs, Excise & Service Tax Apperllate Tribunal (Proce Edéﬁ
Rules, 1982. ,i—%mm:rz
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ORDER-IN-APPEAL

This appeal has been filed by M/s Laxmi Dye Chem, 303/A, Ganesh Plaza,
Opp. Navrangpura Bus Stand, Navrangpura, Ahmedabad [for short-" appellant”]
against Order-in-Original No.18/AC/D/2017/AK] dated 29.01.2018 [for short-
“impugned order”] passed by the Assistant Commissioner of CGST, Division 1V,

Ahmedabad North [for short-"adjudicating authority”].

2, Briefly stated, based on an information that the appellant has indulged in
selling of excisable goods without bill to different buyers, the officers of the
Directorate General of Central Excise Intelligence, Zonal Unit, Ahmedabad [for
short-DGCEI] has carried out searches at their premises on 10.09.2014. Further
detailed investigation revealed that the appellant and M/s Harlaxmi Chemisolve
have sold Cenvatable Goods viz imported as well as indigenous organic chemicals

(phenol, Para Dichloro Bensene, Naphthelene Crude etc) to M/s Yahska Polymers

Pvt Ltd, Changodhar, Ahmedabad [for short M/s Yahska] without physically

supplying the corresponding goods so as to avail CENVAT credit fraudulently on the
basis of invoices issued by the appellant and Harlaxmi Chemisolv. M/s Yahska has
paid an amount of Rs.37,00,000/- during investigation. Accordingly, a show cause
notice dated 06.12.2017 was issued to the M/s Yahska and appellant and also M/s
Harlaxmi Chemosolv for recovery of CENVAT credit amounting to Rs.41,39,793/-
with interest, wrongly availed on the goods totally valued to Rs.3,14,26,176/-
which were actually not received by them during the period of December 2011 to
August 2014 from M/s Yahska and imposition of penalty on M/s Yashka and on
appellant as well as on M/s Harlaxmi Chemisolv under [i] under Rule 26 (2) of
Central Excise Rules, 2002 respectively. The adjudicating authority, vide impugned
order has confirmed the duty recovery with interest and imposed penalty of
Rs.41,39,793/- under Rule 15(2) of CER read with Section 11 AC of CEA and
Rs.5,00,000/- under Rule 26(1) of CER on M/s Yaahska. The adjudicating authority
has also imposed penalty of Rs.50,000/- on appellant and Rs.5,00,000/- on M/s
Harlaxmi Chemisolv under Rule 26 (2) of CER.

3 Feeling aggrieved with imposition of penalty of Rs.50,000/- the appellant
has filed this appeal against the impugned order, wherein, they raised the following

averment:

e The investigating authority has haphazardly made out a against them
without thorough investigation and without verifying documents and
records with the corresponding stock maintained by them.

e The adjudicating authority has wrongly confirmed the demand on the
principal manufacture M/s Yahska Polymers and wrongly imposed penalty
on appellant on assumption and presumptions that they have not supplied
corresponding goods along with the respective invoices and passed on
CENVAT credit fraudulently.

e It is on record that they' have received payments by cheque fo
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the appellant by stating that the cheque amount was returned by the
appellant to M/s Yahska in cash after deducting VAT amount.

o Therefore, penalty cannot be imposed under Rule 26(2) of CER.

» They relied on case laws in their favour.

4, Personal hearing in the matter was held on 24.08.2018. Shri Purvin Shah,

consultant appeared for the same and reiterated the grounds of appeal.

5i I have carefully gone through the facts of the case and submissions made by
the appellant in the appeal memorandum. At the outset, I observe that the
allegations against the appellant is that they had indulged in selling of excisable
goods without bill to different buyers; that they sold Cenvatable Goods viz imported
as well as indigenous organic chemicals (phenol, Para Dichloro Bensene,
Naphthelene Crude etc) to M/s Yahska without physically supplying the
corresponding goods so as to avail CENVAT credit fraudulently on the basis of

invoices issued by them.

6. I observe that the appeal filed M/s Yahska against the impugnec order has
already decided by me vide OIA NO.AHM-EXCUS-002-APPP-13-18-19 dated
25.05.2018 by upholding the allegation alleged in the impugned order and
accordingly uphold the demand of CENVAT Credit of Rs.41,39,793/- and penalty of
Rs.5,00,000/- imposed on them.. In the instant appeal it was observed by the
investigatihg authority that the appellant have supplied only invoices so as to
enable M/s Yahska to avail the said credit fraudulently. I observe that the main
grou-nds for such allegations and confirmation of duty with interest on M/s Yahska
and imposition of penalty by the adjudicating authority on M/s Yahska as well as

the appellant are as under:

[i] Documents withdrawn under Panchnama dated 16.09.2014° from the
appellant and M/s Harlaxmi Chemislov reveals that they have not supplied
the corresponding goods along with Cenvatable invoices and only passed on
Cenvat credit fraudulently; that the said facts have been admitted by the
authorized persons of the appellant.

[ii] As per documents submitted by M/s Yash Road Lines, Gandhidham who was
engaged in transportation by the appellant and M/s Harlaxmi chemislov
clearly shows that the corresponding goods have never reached at the
factory premises of the M/s Yahska and this fact was also admitted by the
authorized person of the said Road lines.

[iij] The ground plan & rented agreement submitted by the appellant and M/s
Harlaxmi chemislov reveals that they do not have the facility to store such a
hazardous & Inflammable liquid cargo at any place; that the invoices issued
by them reveals that there is a difference ranging from O

between the date of invoices issued by them and from the c'i s
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issued by the manufacturers/1® stage dealer/importers etc. Th'is fact was
admitted by the authorized persons of the appellant.

[iii] The Director of the M/s Yahska admitted that the raw materials viz phenol,
para dichloro benzene refine naphthalene had never been used as their raw
materials in their finished goods; that they had taken Cenvat credit on said
materials wrongly on the strength of invoices issued by the appellant without
receiving the corresponding goods during the relevant period.

[ivl] Admitting their liability, M/s Yahska had paid voluntarily an amount of
Rs.37,00,000/- during the course of investigation in the month of November-
December 2014.

[v] 47 other manufacturers who had also availed Cenvat credit on the basis of
Cenvatable invoices issued by the appellant and M/s Harlaxmi chemislov ,
without physically receipt of the corresponding goods and they have also
voluntarily paid the amount of Cenvat credit wrongly availed with interest

and penalty as provided under the provisions of CEA.

6. The adjudicating authority has confirmed the duty demand and imposed .
penalty on M/s Yahska on the basis of alleged grounds mentioned above as he
observed that M/s Yahska had purportedly obtained invoices on the raw materials in

question without receipt of goods from the appellant and M/s Harlaxmi chemislov so

as to avail the CENVAT credit involved therein fraudulently. I observe that it is a

fact that all the allegations involved in the instant case was admitied by the
authorized persons of the appellant, M/s Harlaxmi chemislov, M/s Yahska and also

by the transporters in their statements recorded by DGCEI. Further, I also observe

that the other manufacturers who have availed Cenvat credit on the basis of
invoices supplied by the appellant were also admitted the fact that they had not
received any goods from the appellant, instead only invoices were received so as to

avail Cenvat credit fraudulently. Since the appellant themselves have admitted that .
they had not delivered the goods to their customers and also non-receipt of the .
goods by the appellant is duly supported by the statements of manufactures and
transporters, in my opinion, the allegations mentioned above is sufficient to prove

the case against the appellant that they did not supply the goods.

s The other contention of the appellant that there was no corroborative
evidence in the instant case. I observe that all these contentions are vague in
nature, looking into the facts and evidence brought out by the investigating
authority as mentioned at para above. I find that in the instant case, the DGCEI has
conducted searches in various locations and recorded statements of authorized
persons such as the appellant, M/s Harlaxmi Chemislov, M/s Yahska and other

manufacturers and on the basis of valid documents withdrawn from the premises of
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narrated by the investigating authority, it is clear that the entire availment of credit
by M/s Yahska is only on the strength of documents without actual receipt of the
goods. Further, the investigation and documents revealed that the appellant do not
have the facility to store such a hazardous & Inflammable liquid cargo at any place.
Further, the invoices issued by them reveals that there is a difference, ranging from
0 to 498 days, between the date of invoices issued by the appellant and from the
date of invoices issued by the manufacturers/1% stage dealer/importers which also
an admitted facts by the said dealer. This clearly shows that no goods have been
transported by them to any manufactures at any stage. In the circumstances, I do
not find any merit in the above mentioned contention of the appellant. Accordingly,
I uphold the order of the adjudicating authority with regard to imposition of penalty
as the entire activity was vitiated by fraud coupled with misstatement and
suppression of facts with intent to evade payment of duty. The act being
fraudulent, imposition of penalty also does not suffer from any illegality,
particularly, in view of the systematic manner in which the fraud was committed.
Therefore, looking into the apt of the case, I do not find any merit to qi_nterfere in

the quantum of penalty imposed by the adjudicating authority under Rule 26(2) of
CER:

8. In view of above, I reject the appeal filed by the appellant. The appeal

stands disposed of accordingly.

Date & .09.2018

Attested

(MO%QA%)’L“\ X

Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D

To

M/s Laxmi Dye Chem,

303/A, Ganesh Plaza, Opp. Navrangpura Bus Stand,
Navrangpura, Ahmedabad

Copy to:-
1. The Chief Commissioner, CGST, Ahmedabad Zone .
2 The Commissioner, CGST, Ahmedabad North
3. The Deputy/Assistant Commissioner, CGST Dn-1V, Ahmedabad North.
4 The Assistant Commissioner, System-Ahmedabad North.

\/BZGuard File.
6. P.A. File.
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